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ment,' where shall the ignorant employee look for protection? Is not 
this one of the most valued provinces of the court itself? 

Precedents, so far as applicable, ought in all cases to be respected, 
but, where there is a conflict, shoald not that rule be adopted which 
is most conformable to the dictates of humanity ? An employer can 
acquire by precedent no vested right to expose his servant to dangers 
of which he could and ought to know, and could without unreasonable 
expense avoid. 

It would not be necessary for an employer to warn an employee of 
sane mind that it is dangerous to stand over a charge of giant powder 
with a lighted fuse attached. Here the danger is known to all. Can 
the same rule apply where the employee is placed in a position which 
may be equally as dangerous when the danger is unknown to him, and 
is or ought to be known to the employer ? 

It is not proposed to incorporate in this article the rule as laid down 
by the Supreme Court of the United States on this point. 1 This is 
fully set out in the able note to the case under discussion by the late 
and lamented editor of the Register. 2 

It is submitted, however, that that rule is founded in reason and 
humanity, and is the one which ought to commend itself to the courts. 

W. B. Kegley. 
Wythevitte, Va. 



GARNISHMENT OF A NON-RESIDENT GARNISHEE. 



In 3 Va. Law Register, 235, I ventured the assertion that there was 
no provision made by any statute in Virginia for a garnishment pro- 
ceeding against a non-resident garnishee. 

Two replies to this communication were published in 3 Va. Law 
Register, 320-322; one by Hunsdon Cary, Esq., of Richmond, and 
the other by J. Geo. Hiden, Esq. , of Culpeper. The reasoning and 
suggestions in these articles were far from satisfactory to me, but I 
made no attempt to answer the same at that time, hoping that other 
members of the profession would find a discussion of the question 
profitable. This would seem to be a most important question, and one 
which would frequently arise in practice, especially in those cities and 

1 Wabash Railway v. McDaniels, 107 TJ. S. 460, 461. 
28 Va. Law Reg. 852. 
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counties near the boundary line between Virginia and adjacent States. 
The proposition stated in my letter was as follows: 

" If A has a judgment against B for $100, and C, of North Carolina, owes B 
$500 and has $1,000 on deposit in the Lynchburg National Bank, how would A 
reach this fund?" 

Although my question was confined to a garnishment proceeding 
under section 3609, Code 1887, Messrs. Cary and Hiden both suggest 
other methods of subjecting this fund, which I propose briefly to con- 
sider. 

Mr. Cary says, " by attachment or garnishment." And, to sub- 
stantiate his view, he quotes at length from Mr. Justice Field's opin- 
ion in Pennoyer v. Neff, 95 U. S. 714, to the effect that a State may 
subject property situated within its limits and owned by non-residents 
to the payment of the demand of its own citizens against them ; but 
before it can do so, it must take the property to be adjudicated upon 
under its protection before the proceeding in rem is instituted; it must 
be attached. 

I submit that the citation of this case was a most unfortunate one 
to maintain the views expressed in Mr. Cary's article. It was this 
case the writer had in mind when he forwarded his contribution to the 
Register, and a casual perusal of the same will disclose the fact that 
it effectually bars relief from the proceeding suggested by Mr. Cary. 
He says: "The property must be under the control of the court; it 
must be attached." But how will you perfect this attachment? The 
statute makes no provision for an order of publication against a non- 
resident garnishee (Code 1887, sees. 3609, 2967, 2979), but only 
against the defendant, *. e. the judgment debtor. And indeed, if it 
did, any judgment founded on such order of publication would be void 
under the decision of the Supreme Court of the United States above 
referred to. Service of the attachment on the Lynchburg National 
Bank would not bind C. The bank is merely the debtor of C to the 
extent of his funds on deposit. Such a proceeding would therefore 
present the anomaly of a garnishment upon a garnishment. The fal- 
lacy of Mr. Cary's argument consists in assuming that the attachment 
has been properly levied as to C, without informing us how this could 
be done. Such an assumption disposes of the most important question 
in the case. 

Mr. Hiden, while conceding that there is no provision for a gar- 
nishment proceeding against a non-resident garnishee, suggests a differ- 
ent remedy to reach the fund in the case stated. He says: "Let A 
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file interrogatories and a copy of his judgment with the proper com- 
missioner, and make B disclose that C is indebted to him in the sum 
of $500 and has $1,000 in said bank. Section 3604 provides that 

' any money, bank notes, etc. , which it may appear by such 

answer are in the possession or under the control of the debtor, shall 
be delivered by him, as far as practicable, to the same officer, etc' 
Under the statute let the note, evidence of debt, or right of action, 
which B has against C be delivered or assigned to the officer, etc." 

Conceding, for the sake of argument, that this proceeding would 
cover the case, Mr. Hiden would not find this a very effective remedy. 
A debtor, who is using every means in his power to thwart the collec- 
tion of his creditor's debt, would not hesitate, in the great majority 
of cases, to conceal his property of whatever kind and description, 
even though he be questioned under oath as to the same. On this 
account I am informed by older and more experienced practitioners 
than myself that this proceeding is rarely resorted to in practice. 

Mr. Hiden, however, necessarily assumes that B is a resident of 
the State and under the control of the process of the court. If, on 
the contrary, B is a non-resident, or for other reason cannot be com- 
pelled to appear in person, this statute will be of no avail. What is 
wanted is a summary remedy to reach and hold the fund. 

Section 3609 makes no provision whatever for a garnishment pro- 
ceeding against a non-resident garnishee, but, on the contrary, it is 
apparently assumed throughout the whole of chapter 176 of the Code 
that the garnishee is a resident of the State. 

" And a copy thereof shall be served on the judgment debtor as well as on said 
person, or if he (i. e. the judgment debtor) be a non-resident, he shall be proceeded 
against by publication, etc." — Sec. 3609. 

Clearly there is no relief to be had under this section. 

Furthermore, neither section 2967, nor any other section under 
chapter 141 relating to attachments, authorizes, such a proceeding 
against a non-resident garnishee. Though both are defendants in a 
sense, throughout this chapter and elsewhere in the Code of ' 87 a dis- 
tinction is made between the defendant proper — i. e. the real debtor — 
and the garnishee. The remedy by garnishment being a harsh and 
summary one, and purely a statutory proceeding, ought not, and can- 
not, be enforced beyond the terms of the statute under which it is re- 
sorted to. The statute does not permit the seizure of the property of 
the garnishee, but only the property or effects of the defendant in his 
hands. It does not authorize an order of publication against him, 
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but only against the defendant, when he has not been served with a 
copy of the attachment or with process in the suit wherein the attach- 
ment issued. Sec. 2979. 

The case of Pennoyer v. Neff, supra, merely decides that a judg- 
ment against a non-resident of the State wherein suit is brought, and 
who does not voluntarily appear, is nevertheless valid, provided his 
property within the State is attached by due process of law. But the 
attachment proceeding must be warranted by the laws of the State in 
which the suit is brought, and the statute strictly followed. I take it 
that an attachment in this State against the property of a non-resident 
garnishee and service of process by order of publication, would not be 
due process of law. 

I have purposely refrained from a discussion of the question of 
the situs of a debt, for purposes of garnishment — whether it is in 
the State of the creditor's or the debtor's residence. See a learned 
article on this subject by H. Dent Minor, Esq., of the Memphis 
(Tenn.) bar, in 1 Va. Law Reg. 241. It is pertinent, however, 
to remark that the theory of the Virginia statute is that the situs of 
the debt is in the State of the garnishee's residence; and, if the views 
above set forth are correct, no provision is made in this State for such 
a proceeding unless the garnishee is a resident of this State. The 
learned editor of the Register, in an editorial in 4 Va. Law Reg. 
471, on the question of the situs of a debt for garnishment proceed- 
ings, would seem to be of opinion that if the garnishee has property 
within the State where suit is brought, a valid judgment could be 
obtained against him. However, this was only stated as a general 
proposition, and no reference was made to the Virginia statute. It is 
not perceived how a valid judgment could be obtained in this State 
against a non-resident garnishee, no matter what amount of property 
he may have here. 

J. Winston Read. 

Newport News, Va. 



